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Origins of Investment Protection

• Historically, aliens had no rights or legal capacity under 
international law

• Investor disputes handled through diplomatic protection, if 
at all, through a species of gunboat diplomacy

• Beginning of the modern era: protection of aliens’ rights to 
travel and trade

• Investor protections in treaties emerged as a substitute to 
diplomatic protection 
• Origin was mixed claims commission 
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Coming to foreign investment protection?

• Notion of cross border investment.
o Distinction between capital-importing and capital exporting
countries: does it still exist?

• Need for security for foreign investors.
o Provisions in contracts;
o Political risk insurance;
o Guarantees from the Government;
o Treaties (bilateral or multilateral);
o (Domestic) foreign investment law.
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Deconstructing a BIT/MIT
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Jurisdictional requirements
• Defines “investor” and “investment”

Substantive protections:
• Expropriation
• Fair and Equitable Treatment
• Full Protection and Security
• Arbitrary and Discriminatory Measures
• National Treatment
• Most Favored Nation
• Umbrella Clause

Compensation in the event of the breach of the obligations.
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Problem with ISDS:
Prioritizing certain rights over others?

• ISDS often implicates broader rights for a state: 
o Philip Morris v. Uruguay: Intellectual property v. public health
o Urbaser v. Argentina: Investor right versus right to water
o Bearcreek v. Peru: Investor right versus indigenous people rights

Implications for a state:
o ISDS can result in a “regulatory chill” (fear of lawsuit; reputation 

harm)
o States must meet “all” international obligations 
o No consensus on whether it increases foreign investment
o Investors often “structure” investments to take BIT protection
o Net consequence is certain rights (investment rights) are prioritized 

over other rights (human rights)
o All this has resulted in backlash for ISDS and there are major calls to 

reform ISDS. 
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CP-TPP
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EUROPEAN PROPOSAL
The Court Proposal (CETA)

Proposal

Creation of a “Tribunal of First Instance”
• 15 Judges (5 EU, 5 Canada, 5 “third 

countries”)
• 5 years terms renewable once
• Hear cases in divisions of 3 judges

Creation of “Appeal Tribunal”
• No number specified but TTIP says 6 

Members (2 EU, 2 Canada, 2 “third 
countries”)

• 6 years terms renewable once
• Hear appeals in divisions of 3 judges

Replace ISDS with a Court Structure
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Judges Brower & Schwebel on the Proposal 
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• Brower describes proposal a “monstrous 15-headed hydra”
• Says misplaced criticisms:

• Critical of Professor Kauffman Kohler-Potesta views on
reform system: “Why do these acknowledged leaders of
investment dispute arbitration as we know it bring termites
into our wooden house of investor state dispute settlement?”

• Judge Schwebel says proposal is “appeasement of critics
which creates a risk of bias in favour of states.”
[What lead to the proposal despite years of criticisms from developing world?]

Judges Brower & Schwebel on the Proposal 
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STOP PRESS
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CP-TPP
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• September 2016: Under the election campaign, Donald Trump
described NAFTA as the “Worst Trade Deal the U.S. Ever Signed.”

• January 2017: Shortly after the US elections, President Trump signs
executive order withdrawing from TPP.

U.S. Position: 
Unclear Position
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CP-TPP
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• September 2017:

• March 2018: US trade representative Robert Lighthizer has defended
US president Donald Trump’s distrust for investor-state arbitration. “Why
should a foreign national be able to come in and have more rights than
Americans have in the American court system? It strikes me as
something that at least we ought to be skeptical of and analyze.”

• April 2018: GAR: “Trump lawyers invoke BIT in Panama hotel dispute.”

• August 2018: Trump asked advisers to reconsider joining TPP.
Apparently told Larry Kudlow (National Economic Council Chairman)
“go, get it done.”

Unclear Position
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CP-TPP
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NAFTA 2.0 USMCA
No (or very limited) ISDS

• New investment chapter (Chapter 14):
• Canada and Canadian investors will have no ISDS:

• With Mexico, the investors can rely on ISDS in CP-TPP.
• US and US investors against Canada have to rely on
domestic courts/state to state arbitration.

• US and Mexico will have a super limited form of ISDS:
• Restricted to NT, MFN and direct expropriation.
• No protection of NT/MFN in the establishment of an
investment

• Exhaust local remedies for 30 months (2.5 years).
• Statute of limitations: 4 years from when breach known
(including 30 months exhaustion period).
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Brazil: Diplomatic Protection
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• 9th largest economy, 5th largest country—can fit Europe within it.
• After years of resistance, finally embarked on an international investment

regime.
• Does not embrace investor-state arbitration:

• Brazilian approach revives a modified form of diplomatic protection.

Brazilian Approach 

Raise before National 
Focal Points & Joint 
Consultations (A. 23)

If fails, then initiate 
state to state 

arbitration—money 
paid to investor (A.24)
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India
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• Large, developing country—18% of the world population.
• What does India say so on the Proposal (The Hindu, January 24, 2017).

• Indian approach: Exhaustion of local remedies—5 years:

Terminated 
around 60 

BITs

India: 
Exhaustion of Local Remedies
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Withdrawal From the ICSID Convention
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Withdrawing State Notice Date Effective Date

Bolivia 2 May 2007 3 November 2007

Ecuador 6 July 2009 7 January 2010

Venezuela 24 January 2012 25 July 2012
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Termination of BITs
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Terminating State Year: Counter-Party

Venezuela 2008: Netherlands

Ecuador 2008: Cuba, Dominican Republic, El Salvador, Guatemala, 
Honduras, Nicaragua, Paraguay, Romania, Uruguay  

Bolivia 2011: United States

South Africa 2012: Belgium, Luxembourg
2013: Spain, Germany, Switzerland, Netherlands 

Indonesia 2014: Egypt
2015: Netherlands, China, Laos, Malaysia, Italy, France, Slovakia, 
Bulgaria, Egypt

India 2016: 57 countries, including the Netherlands, United Kingdom, 
France, Germany, Spain , Sweden, among others 
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Termination

Double/All 
agree

Terminate 
sunset clause?

Unilateral 
termination

Sunset clause

Still make your 
view known on 
key provisions?

Options for Termination
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CP-TPP
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• Turbulent time for ISDS more generally
• Remains to be seen if ISDS will exist in future
• Remains to be seen if the European court proposal will be

adopted:
• Brazil said no (adopted a modified form of diplomatic

protection)
• India has said no (The Hindu, Jan 24, 2017): Exhaustion

of local remedy:

• Part of a global trend favoring nationalism and protectionism

Conclusions 



arnoldporter.comPrivileged and Confidential

Email: kabir.duggal@columbia.edu

LinkedIn: https://www.linkedin.com/in/duggalkabir/
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