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Prague gets a
makeover!




Prague Rules, Article 2.4

“The arbitral tribunal may at the case management conference or at any later stage of the
arbitration, if it deems it appropriate, indicate to the parties:

a. the facts which it considers to be undisputed between the parties and the facts which it
considers to be disputed,;

b. with regard to the disputed facts — the type(s) of evidence the arbitral tribunal would
consider to be appropriate to prove the parties’respective positions;

its understanding of the legal grounds on which the parties base their positions;

the actions which could be taken by the parties and the arbitral tribunal to ascertain the
factual and legal basis of the claim and the defence;
e. its preliminary views on:
I.  the allocation of the burden of proof between the parties;
ii. the relief sought;
lii. the disputed issues; and
Iv. the weight and relevance of evidence submitted by the parties.”
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Prague Rules, Article 4

* “Generally, the arbitral tribunal and the parties are encouraged to
avoid any form of document production, including e-discovery” (Art.
4.2 Prague Rules)

* “Subject to Articles 4.2 — 4.4, a party may request the arbitral
tribunal to order another party to produce a specific document
which:

a. Is relevant and material to the outcome of the case;
b. Is notin the public domain; and

c. Is Iin the possession of another party or within its power or
control.” (Art. 4.5 Prague Rules)
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Prague Rules, Article 6

« “At the request of a party or on its own initiative and after having
heard the parties, the arbitral tribunal may appoint one or more
Independent experts to present a report on disputed matters which
require specialised knowledge.” (Art. 6.1 Prague Rules)

« “The appointment of any expert by the arbitral tribunal does not
preclude a party from submitting an expert report by any expert
appointed by that party. At the request of any other party or on the
arbitral tribunal’s own initiative, such party appointed expert shall be
called for examination during the hearing.” (Art. 6.5 Prague Rules)
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Prague Rules, Article 10

« “If a party does not comply with the arbitral tribunal’s order(s) or
Instruction(s), without justifiable grounds, the arbitral tribunal may
draw, where it considers appropriate, an adverse inference with
regard to such party’s respective case or issue.”
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Further Reading

« Daniel Greineder, Expert Evidence, in The Middle Eastern and
African Arbitration Review 2019 (2019) pp. 18-23

 Daniel Greineder, The Limitations of Soft Law Instruments and
Good Practice Protocols in International Commercial Arbitration, in
Matthias Scherer (ed.), ASA Bulletin, vol. 36 (4) (2018) pp. 907-912

« Wolfgang Peter, Party-Appointed Witnesses v. Tribunal-Appointed
Experts: Is there a Best Practice in International Arbitration?, in
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