KIEV ARBITRATION DAYS 2013: THINK BIG!
THE EXPERT IN INTERNATIONAL ARBITRATION: ROLE ON THE
CHESSBOARD
EXPERT-ARBITRATOR CONFLICTS: AN ICC PERSPECTIVE
José Ricardo Feris
Deputy Secretary General
ICC International Court of Arbitration

NORMATIVE FRAMEWORK

ARBITRATORS' DUTIES UNDER THE ICC RULES
The General Rule
• Every arbitrator must be and remain independent of the parties involved in the arbitration (Article
11(1))
The Forms
• Before appointment or confirmation, a prospective arbitrator shall sign a statement of acceptance,
availability, impartiality and independence. (Article 11(2))
Disclosure by prospective arbitrators
• The prospective arbitrator shall disclose in writing to the Secretariat any facts or circumstances which
might be of such a nature as to call into question the arbitrator’s independence in the eyes of the
parties, as well as any circumstances that could give rise to reasonable doubts as to the
arbitrator’s impartiality. (Article 11(2))
Continuing disclosure
• An arbitrator shall immediately disclose in writing to the Secretariat and to the parties any facts or
circumstances
of
a
similar
nature
to
those
referred
to
in
Article 11(2) concerning the arbitrator’s impartiality or independence which may arise during the
arbitration. (Article 11(3))
Appointment of experts
• The arbitral tribunal may decide to hear […] experts appointed by the parties […] (Article 25(3))
• The arbitral tribunal after having consulted the parties, may appoint one or more experts, define
their terms of reference and receive their reports (Article 25(4))
ICC Comission on Arbitration Report on Experts acting under ICC Expertise
Rules and ICC Arbitration RulesINTERNATIONAL COURT OF ARBITRATION®
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IBA RULES AND GUIDELINES

Guidelines
on Conflict
of Interest

• A close personal
friendship exists between
an arbitrator and a
manager or director or a
member of the supervisory
board or any person having
a similar controlling influence
in one of the parties or an
affiliate of one of the parties
or a witness or expert, as
demonstrated by the fact
that the arbitrator and such
director, manager, other
person, witness or expert
regularly spend considerable
time together unrelated to
professional work
commitments or the activities
of professional associations
or social organizations.

Rules on
the
Taking of
Evidence
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• The Expert Report
shall contain: (a) the
full name and address
of the Party-Appointed
Expert, a statement
regarding his or her
present and past
relationship (if any)
with any of the
Parties, their legal
advisors and the
Arbitral Tribunal, and
a description of his or
her background,
qualifications, training
and experience […]
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IBA GUIDELINES ON CONFLICT OF INTEREST
References to the IBA
Guidelines when Deciding on
Arbitrator Independence in
ICC Cases
S. Greenberg / J. Feris
ICC Int. Court of Arbitration Bulletin Vol.
20/2 - 2009

Cases Researched: 187

Years: 2006-2009

Top References:

Orange List: 3.1.5 / 3.1.4 /3.1.1 / 4.4.2
/ 3.2.1

Red List: 2.1.2 / 2.1.1 / 2.3.5

Situations
Contemplated
Situations not
contemplated

State as a party
Family Ties

Situations Not
Contemplated

Issue Conflict
Past experiences between counsel
and arbitrator
Other
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PRACTICAL EXPERIENCE

SCENARIO 1: “THE FELLOW PROFESSOR”

• Tribunal constituted in
2001
• Expert appointed in 2003
• Coarbitrator lectures
accountancy
• Expert professor / former
Dean of Accounting at
same school

Facts

Issues
• Disclosure
• “Close”
relationship
• Academic or
Financial link
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• Bias of the
whole Tribunal?
• Is the nature of
the relationship
relevant?

Questions
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SCENARIO 2: “THE ANGRY NEIGHBOR”

• Coarbitrator co-owner
of a condominium
• Expert’s wife co-owner
of the same
condominium
• Co-arbitrator and
expert’s wife in an
alleged property
dispute

Facts

Issues
• Disclosure
• Dispute between the
arbitrator and the expert
that prevents the
arbitrator from
considering the expertise
• Is the whole Arbitral
Tribunal’s affected?

INTERNATIONAL COURT OF ARBITRATION®

• Should independence
and impartiality be
measured only against
the parties?

Questions
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SCENARIO 3: “THE CLIENT”

•Tribunal constituted in 2008
•Tribunal decided on a challenge
against the expert in early 2013
•Arbitrator in question moves to a
new law firm at around same date
•Expert firm is a client of
arbitrator’s new firm

Facts

Issues
•Is the expert different from his
firm
• Would the arbitrator have a
financial interest in the dispute?
•Was the expert, a “key” expert for
the resolution of the case
•Was there appearance of bias
related to the tribunal’s decisions
to reject the challenges against
the co-arbitrator?
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•

Should the importance
of the expertise for the
particular case matter?
Key expert v. One of
many

Questions
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SCENARIO 4: “THE FAVORITE EXPERT”

• Arbitrator confirmed in January 2008
• The arbitrator instructed an expert 2
times in unrelated proceedings
during the life of the arbitration
• In August 2008 Claimants produce
an expert report from the same
expert
• No disclosure is made by the
arbitrator

Issues
• Is there a financial link between the
arbitrator and the expert and would it
matter?
• Had the arbitrator had ex-parte
contact / communications with the
expert?
• Was there appearance of
“impropriety”?

Facts

• Should “appearance of impropriety”
matter in the context of expertarbitrator relationships?
• Is the arbitrator-expert relationship
similar to a situation where the
arbitrator is co-counsel with one of
the parties’ counsel?
• What is the difference between a key
expert and the party’s counsel?

Questions
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CONCLUSIONS

CONCLUSIONS

Arbitration Rules not prescriptive: General principles regarding
independence and impartiality

Situations to be decided on a case by case basis

Publication of challenge decisions / Guidelines
(ICC Commission on Arbitration Report 2010)
Reform of the IBA Guidelines on Conflict of
Interest
INTERNATIONAL COURT OF ARBITRATION®
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