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» Transnational Public Policy
» Ukrainian Public Law
» Ukrainian Private Law

» Practice of international courts and
arbitral tribunals (European Court of
Human Rights, international
commercial arbitration, international
Investment arbitration)
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TpaHCcrpaHU4YHbIN NYOSIUYHbLIN NOPAAOK

CoolepxxaHue rnoHsmusi TpaHcepaHU4Ho20 nybru4Ho20 ropsidka

MpMHUMNLI, KOTOpble MNPU3HAOTCS B MPaBOBbIX CUCTEMAX
pa3HbIX CTPaH;

OcHoBononarawuwe npuHUMNBLI €CTEeCTBEHHOro npaea, jus
cogens, oOwWuWe  nNpuHUUNBLI  Mopanu,  apbuTpakHble
npeuedeHTbl, a  Takke, LUenu,  NpoBO3rfalleHHble
MeXOYHapoaHbIMU COrnalLeHUsIMU;

[MpenBaputenbHbin OTYEeT O nybonuyHoMm nopsake (2000),
ony6nmMkoBaHHbIN Accoumaumen MexgyHapogHoro npaea:

«OENCTBUTENbHO MEXOYHAPOAHbIN NYB6ANYHbBIN NOPSAOK ... BKIAOYAOLWMWIA B

cebs OCHOBOMNOJ1aravouie HoOpMbl €CTEeCTBEHHOro rpasa, MNpuHLUMUNGI
BceobLen cnpasensiMBoCTn, Jus cogens B  MeXayHapoaHOM
I'W6]'II/I‘-IHOM npase, obwme npuHUMUNbl  Mopanu, rnpu3HaHHbIE

LUMBUITN30OBAHHBIMU HALUNAMNY |

— Accounauma mexgyHapogHoro npasa. PuHanbHbIN OTYET O

ny6nunyHom nopsigke (2002):

“nyGnmnYHBIN NOPSAO0K, KOTOPLIV ABNSETCS 00WUM ANsi MHOTMX rocyaapcTB”
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Transnational Public Policy

Definition of Transnational Public Policy

Principles commonly recognized by legal systems around the
world;

Fundamental principles of natural law, jus cogens, general
principles of morality, arbitral precedents, spirit of international
treaties;

International Law Association, Interim Report On Public Policy,
2000:

“truly international public policy ... comprising fundamental rules of natural

law, principles of universal justice, jus cogens in public international law,
general principles of morality accepted by ... civilized nations”;

International Law Association, Final Report On Public Policy,
2002:

“public policy which is common to many States”
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[My6nunyHoe npaBo YKpauHbl

“ B nybnnyHom npase onpeneneHns nyorindHoro

nopsiika He coaepXXnTcs

Ctatba 18 KoHCTUTYUMKN YKpauHbI:
«BHeluHenonnTn4yeckas AeATerIbHOCTb pral/IHbI
HanpaBneHa Ha obecrneyveHne ee HauMOHanbHbIX
NHTEpPEeCOB N 6e30NacHOCTM NyTeM noaaep>KaHnst MUPHOIo
N B3aMMOBbIrOAHOIo CoTpyaHNn4ecTBa 3 4YieHaMu
MEXOyHapoaHOro coobLecTsa B COOTBETCTBUN C
O6LLI,eI'IpI/I3HaHHbIMVI npmnHUMnaMmm 1 HopmMamu
MeXOyHapoaHOro npasa.

Ctatbsa 8 Kogekca agMUHUCTPaTUBHOIO
cyaonpon3BoacTBa YKpauHbl: «Cya npu pelueHun aena
PYKOBOACTBYETCA NPUHLKMMNOM BEPXOBEHCTBA NpaBa, B
coOoTBETCTBUN C KOTOPbIM, B HaCTHOCTH, HEJIOBEK, €ro
npaBsa U CBO6OLI,bI Nnpn3HakTCA HanBbICLULMMN LEHHOCTAMU
N onpenensaT coaepxaHne u HanpaBfeHHOCTb
OeATeNbHOCTU rocygapcreay.
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of “public policy”

\/

¢ Article 18 of the Constitution of Ukraine: “Foreign
political activity of Ukraine is aimed at ensuring Ukraine’s
national interests and security by maintaining peaceful and
mutually beneficial co-operation with members of the
international community, according to generally
acknowledged principles and norms of international law”.

7/

% Article 8 of the Ukrainian Code of Administrative
Procedure: «When considering a case the court shall be
guided by the rule of law principle, according to which,
inter alia, an individual, its rights and freedoms are
considered to be of the highest value and determine the
subject-matter and the focus for the state’s activity”.
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YacTHoe npaBo YKpauHbI

CtaTtba 3 ['paxkgaHCcKoro kogekca YKpauHbl:
«O0LWmne NpUHUMNbI FPaXXaaHCKOro 3akoHoaatenbCcTBa
1. OOWMMM NpUHLUMNaAMK rpaXKa4aHCKOro 3akoHoaaTenbCTBa ABMSATCS:

1) HeAoNYCTUMOCTb CBOEBOJIbHOIO BMeLLATENbLCTBA B Cchepy NMUYHOM XKN3HU
4YernoBekKa;

2) HegOMYCTMMOCTb NMLLEHNS NpaBa COOCTBEHHOCTU, KPOME CryYaes,
YyCTaHOBJIEHHbIX KOHCTUTYLUMEN YKpauHbl U 3aKOHOM,;

3) ceoboaa noroesopa;

4) cBoboaa npeanpuHUMaTEnbCKOM AeATeNbHOCTU, KOTopasi He 3anpeLleHa
3aKOHOM;

5) cynebHas 3alumTa rpaaaHcKoro npasa U MHTepeca;
6) cnpaBeanMBOCTb, JOOPOCOBECTHOCTb U YMHOCTbY.

CtaTtbsa 12 3akoHa «O mexgyHapoaHOM YaCTHOM rnpaBe»

«lMpepocTepexeHne o Nny6rIM4HOM nopsigke
1. Hopma npaBa MHOCTpaHHOro rocyaapcTBa He NPUMEHSETCS B Cryyasix,

ecln ee npMMmeHeHne npmnBoguT K nocneacrsndam, ABHO HeCOBMECTUMbIM C

OCHOBaMu npasonopsagka (nyé6rnnyHbiM NOpALKOM) YKpauHbl. .. »
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Ukrainian Private Law

Article 3 of the Civil Code of Ukraine:

General principles of civil legislation are:

1) Prohibition of willful interference with one’s private life;

2) Prohibition of deprivation of property rights, except as required by the
Constitution of Ukraine and the law;

3) Freedom of contract;

4) Freedom of business activity that is not prohibited by law;

5) Judicial protection of civil rights and interests;

6) Fairness, integrity and reasonableness.

Article 12 of the Law of Ukraine on Private International Law

Clause on public policy

A foreign state’s rule of law shall not be applied in cases where its application
leads to consequences manifestly incompatible with the general principles of
Ukraine’s public law and order (public policy)...”
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MpakTuka MexgayHapoaHbIX cyaeOHbIX U

apouTpaKHbIX YYpeXxaeHun

PeweHunsa EBponeinnckoro Cyaa no npaBam 4YernoBeka:
MCTOYHUKM NpaBa B YKpanHe (KBasunpeueaeHT)

No3nTMBHas obsiI3aHHOCTb rocygapcTea no 3awmrte npasa
cobectBeHHOCTU (CTatba 1 NpoTokona Ne 1 k KoHBeHUuMn)

00s13aHHOCTL cripaBeasnieBoro cyaebHoro npouecca (Ctatbs
6 KoHBeHUuK)

PeweHna mexgyHapoAHbIX MHBECTULUOHHbIX
apouTtpaxem

yCTaHOBJ1IEHME U NPaBOBOE MNMPU3HaAHNE MeXOYyHapPOOHbIX
CTaHOapTOB rnpaB MHBECTOPOB

PelweHna mexayHapoaHbIX U HaLUMOHaNbHbIX
KOMMep4YeCcKux apoutpaxen

Npe3ymMnuus 3aKkOHHOCTU apOUTPaXkHbIX peLleHni
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arbitral tribunals

Decisions of the European Court of Human Rights:
Sources of law in Ukraine (quasi-precedents)

A positive obligation of the state to protect property rights
(Article 1 of Protocol No.1 to the Convention)

The obligation to a conduct fair trial (Article 6 of the
Convention)

Awards in international investment arbitration

Determination and recognition of international standards of
the protection of investor rights

Awards in international and national commercial
arbitrations

Presumed validity of an arbitral award
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B 3akoHogaTenbHbIX akTax ornpeageneHns Hy6J'II/IHHOFO
nopsAaaka He CoaepXXnTcA

 OnpepgeneHune nyébnnyHoro nopsigka gaHo BepxoBHbIM
Cynowm YKkpaunHbl (noctaHoBrieHne ot 24.12.1999 Ne12):

<* NpaBoOMNOPSAOK rocy1apcTBa;

¢ OCHOBoOMoOsarawwmne NMPUHUUMNBI N YCTOMN,
ABnAaoinecqd oCHOBOU CyLLEeCTBYIOLLEro CTpOs
rocygapcCrtBa 1 KaCakoLnNecH.

** He3aBUCUMOCTMN,
+** LIenoCTHOCTH,
** HENPUKOCHOBEHHOCTM rocynapcTBa;

%* OCHOBHbIX KOHCTUTYLMOHHbIX NpaB, cBoboA,
rapaHTuu

(3TOT NepeYvYeHb OTKPbITbIN)
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 Laws do not provide for a definition of public policy

* “Public policy” was defined by the Supreme Court of
Ukraine in Ruling No.12 dated 24 December 1999 as
follows:

¢ the law and order of the state

< the basic principles and foundations of the existing
constitutional system relative to:

* the independence of the state
s integrity of territory
¢ inviolability of borders

¢ basic constitutional rights, freedoms, and
safeguards

(this list is not exhaustive)
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CyaebHasa npakTuka B YKpauHe

OOuwasn xapakTepucTuka 3a naTb netT

OduumanbHasa cTaTUCTUKA peLLeHniA HaLMoHanbHbIX cyaoB 06
OTKa3e B MPMU3HaHUU N UCMIONTHEHUN apOUTPaXKHbIX PEeLUEeHWUA No
NPUYMHE HapyLleHus Nybnu4yHoro nopsiaka B YkpanHe
oTCcyTCcTBYET

NccnepoBanus, npoBeaeHHble coTpyaHukamm KOP «Carnkomy»:

(MCTOYHUKK: peecTp cyaebHbIX peLleHnin No BblIbpaHHbIM pernoHam,
ny6rivkaumm B HayYHbIX U30aHUsSX, aHann3 cpeacTB MacCcoBOM
MHGOOPMaLMK, KOHPEepPEHLNN C y4acTuem cygen n ap.)
OTKa3 B NPM3HaHUN U UCNONHEHUN apOUTPaXKHbIX PELLEHNA OT
5% no 15% no pasnnyHbLIM perMoHam;

13 obLLLEro YMcna OTKa3oB B MPU3HAHUU U UCTIONTHEHUK
cynebHbIX pelweHuin — 90% no nNpuYMHaMm, He CBSI3aHHbIM C
HapyLLUeHUeM NyONNUYHOro Nopsiaka UM ¢ HapyLLeHUsIMU He
TONbKO NyGNMYHOro nopsiaka

10% 13 Yncna oTKasoB CBsI3aHbl C HApYLLEHMeM NyGnNYHOro
nopsiaka
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Practice of Courts in Ukraine

General Characteristics in Five Years

No official statistics in Ukraine in relation to judgments denying
the recognition and enforcement of arbitral awards based on
public policy

Research conducted by the Salkom Law Firm lawyers:

(Sources: Register of court decisions entered the selected
regions, articles in academic publications, mass media analysis,
conferences with participation of judges, etc.)

Refusal to recognize and enforce arbitral awards — varying from
5% to 15 % depending on the region;

90% of the refusals in the recognition and enforcement — for
reasons unrelated or not exclusively related to the breach of
public policy

10% of refusals are related to the violation of public policy
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CynebHasa npakTuka B YKpauHe

OCHOBHbIe COBPEeMEHHbIe TeHAeHUUN
(npobnembl n npoTUBOpEUUA)

[MpoTnBOpEUNBOE TONKOBaAHME cydaMn KaTeropmm
nyodnuyHOro nopsaaka

OTcyTcTBME B cyaebHbIX peLleHnsIx
anpdepeHUNpPOBaHHbIX KpUTEPMEB YO0BNETBOPEHUS
TpeboBaHNN O NPU3HAHUU N MPUHYANTENBHOM
NCNONMHEHNN apOUTPaXKHbIX peLleHnn (genaet
3aTpygHUTENbHbIM 0OXXanoBaHMe peLleHnn
HaUMOHarnbHbIX CyO0B YKpauHbl)

«[MpoueccyanbHas HeonpeaeneHHOCTb» peLleHUi
HaLMOHanbHbIX CY10B

Hunskaa ksanndukauua cygos nepBon MHCTaHLUMN
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Practice of Courts in Ukraine

Basic modern trends
(problems and contradictions)

Lack of a uniform interpretation of the “public policy” by
courts

Lack of differential criteria for satisfying the requirements
applicable to the recognition and enforcement of arbitral
awards (resulting in difficulties with appealing against
decisions made by Ukrainian national courts)

Domestic court judgments lack “legal certainty”
Low qualification of first instance courts
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Ukrainian

o
Xperience MpoTuBOpeuUnBOE TONIKOBaHME cyAaMu KaTeropum

«MNYyOSINYHbLIN NOPAAOK»

- HekoTtopble cyaebHble pelleHnsa BosnaratoT bpems
OOKa3blBaHUSI HapyLweHns NyorindHoro nopsiaka Ha
3aMHTEPECOBAHHYIO CTOPOHY.

Hilo-NopKckasi KOHBEHLUMSA: Cy/bl CAMOCTOSATENbHO peLlatoT
BOMPOC O HapyLUeHU NyGInYHOro nopsiaka

PelwweHnne AnennaumoHHoro cyaa r. Kuesa ot 14 mapta 2013 r. 0
Bblaa4ye paspelleHnsa Ha NpUHyanTenbHoOe UCNonHeHne PUXcKoro
MexxgyHapogHOro TpeTeMCKOro cyda: «... B xoae cyaebHoro
pa3bupaTenbcTBa (NpeacrtaBUTENIEM CTOPOHbI) HE NpeaoCTaBIEHO
OoKasaTenbCTB TOro, YTO UCMOSTHEHUE PeLLUEeHN MeXayHapoaAHOro
cyda pusndeckum nmuoM, KOTOpoe B3SO Ha cebst obsa3zaTenbcTBa
MO OOroBOpYy NOpy4vyeHusi, byayT NpoTMBOpEYnTb Ny6rinyHoMy
NOPSIAKY U yrpoxaTb MHTepecamM YKpauHbly.

SQUIRE®
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Practice of Courts in Ukraine

Contradictory interpretations of “public policy” by
courts

- Some judicial decisions place the burden of proof of
the breach of public policy on the interested party.
New York Convention: courts have competence to

determine whether an award is contrary to the public
policy of the state

The Decision of the Kiev City Court of Appeal dated 14 March
2013 on granting permission to enforce the decision of Riga
International Arbitration Court: “... in the course of the
proceedings (the representatives of the party) failed to
provide any proof that the enforcement of an arbitral award
against an individual who undertook obligations under a
surety agreement would be contrary to the public policy and
endanger the interests of Ukraine”.
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CynebHasi npakTuka B YKpauHe

NMpoTBOpeuYMBOE TONKOBaHME CyaaMun Kateropmm
«NYOSIMYHBIN NOPAJOKY

XXecTKkoe TonkoBaHue

Moa, NyGNMYHBIM NOPSAKOM NOHUMMaeTCs Noboe OTKIOHEHNEe
MeXOyHapoaHOro apbuUTPaXKHOro peLleHns oT npoLeccyarnbHbIX U
mMaTepuanbHbIX HOPM YKPauUHCKOro 3akoHoaaTenbCcTBa

Onpegenenve AnennaumoHHoro cyaa Opgecckon obnactu ot
05.06.2013 r.: 06 oTkase B Bblgaye paspelleHns Ha

NPUHYOUTENbHOE MUCMONHEHNE peLleHns apbutpaxkHoro cyaa
OOCOPOA:

«Ecnu 6kl oeno 6bINIo PacCMOTPEHO HaLMOHAaNbHbIM CY0M, TO
Npu Taknx o6CTOATENBCTBAX C BbICOKOW CTEMNEHbIO BEPOATHOCTHU
MO>HO ObINo 6bl NPOrHO3MpPOBaTh OTKa3 B YOBNETBOPEHUN
ncka...»
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Contradictory interpretation of the public policy by courts:

Strict Interpretation

- The public policy is understood as any departure from procedural and
substantive norms of Ukrainian law by an international arbitral award

The Ruling of the Odessa Oblast Court of Appeal dated 5 June 2013
refusing to allow the enforcement of the FOSFA arbitral award:

“If the case had been adjudicated by a national court, under the present
circumstances the claim most probably would have been denied by
the court”
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CynebHasa npakTuka B YKpauHe

NMpoTBOpeUYMBOE TONKOBaHME CyaaMu KaTteropmm
«MNYyOSINYHbLIN NOPAAOK»

Msarkoe TonkoBaHue

Moa nyGnuYHbIM NOPSAKOM MOHMMAETCs TONbKO
OCHOBOMOMNarawLme NPUHLUUNGI NPaBonopsiaka 1 NpaBoBOM
CUCTEMBI

OnpegneneHne AnennsaumnmoHHoro cyga Yepkacckom obnactm ot 22.07.2013 .

06 1CMNOoMHEeHUN apBUTPaXXHOTO peLLEeHUs, BbIHECEHHOro ApOUTPaXKHbIM
Cynom npu ToproBoit nanaTe r. XXeHeBa:

«... nog nyénuyHbIM NOPSIAKOM NMOHMMAKT NPaBONOPSAOK rocyaapcTBa,
dbyHAamMeHTanbHble NPUHLUMNBI U OCHOBbI, KOTOPbIE COCTaBIIAOT OCHOBY
CYLLIECTBYIOLLIErO CTPOS (KacaeTcsl He3aBUCUMOCTHU, LLENOCTHOCTH,
CaMOCTOATESNTbHOCTM U HEMPUKOCHOBEHHOCTU, OCHOBHbIX KOHCTUTYLIMOHHbIX
npas, cBOOOA, rapaHTUM.)»

«Cyna He npoBepsieT NPaBUNbHOCTb apOUTPaXKHOIO PELLEHNS NO CyTK cropa,
MOCKOMbKY 3TO HapyLLano Obl CyBEPEHUTET rocyaapcTBa, Cya KOTOPOro
MNPVHAN PELLEHMne. .. »
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Practice of Courts in Ukraine

Contradictory interpretation of public policy by courts:

Soft Interpretation

Public policy is understood only as basic principles of the law and
order and the legal system

Ruling of the Cherkassy Oblast Court of Appeal dated 22 July 2013 on the
enforcement of an award made by the Swiss Chamber’s Arbitration Institution
(Geneva):

“... the public policy is understood as the law and order the state and
principles and foundations of the existing constitutional system relative to the
independence of state, integrity of the territory, inviolability of borders, basic
constitutional rights, freedoms and guarantees”

“The court does not examine whether an arbitral award is correct from the
standpoint of the merits of the claim as it would be contrary to the sovereignty
of the state whose court made a decision in question...»
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HeuncnonHeHne apobuTpaxHoOro peLieHus rno
NnpUYMHaM HapyLweHUsa nyonmn4Horo
nopsaaka:
noTeHUuMaribHass onacHocCTb

1. OToXxaecTBrieHUe KaTeropmm «nyonnyHbIn NOPALOK» U

KaTeropum «UHTepecbl YKpanHbI»

MK ucnonb3yeT NOHATUE «KMHTEepeChl YKPauHbI», eCrnu
Apyrme ocHOBaHUS OTKa3a B UCMOJSIHEHUU He
npeaycMoTpeHbl MeXXayHapoAaHbIM AOrOBOPOM

2. WHTepnpeTaumnsi HECOOTBETCTBUA apOMTPaAXKHOro

pelleHns nonoXxXeHUaAM (NpUHUUNam)
3aKoHoAaTenbCcTBa YKpauHbl KaKk HapyLueHus
ocHoBonoJsiaralwmx NPUHLUUNOB NpaBonopsaakKa
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Public Refusal in enforcement of an arbitral award

Policy . ] _
Considerations: for the public policy reasons:
Ukrainian potential threats
Experience

1. ldentification of public policy with interests of Ukraine

The Code of Civil Procedure relies on the notion
“Interests of Ukraine” if an international agreement
does not provide for other reasons for the refusal Iin
enforcement

2. Interpretation of an arbitral award as being contrary to
the provisions (principles) of Ukrainian law as a
violation of the fundamental principles of the law and
order
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Egﬁ!; HeucnonHeHne apbuUTpaKHOro peLieHUs no

Considerations: NMPUYNHaM HapyLieHUs I'Iy611VI‘-IHOI'O
Ukrainian nopﬂp,Ka:
Experience

noTeHUuunasibHadA onaCHoOCTb

3. Hannuyme cyuwecTBeHHbIX «HEAOCTAaTKOB» apOUTpaXKHOro
pPeLUeHNA C TOYKM 3pEeHNA NpaBoOBbIX TPaAULUU U
KaTeropun HauMoHasibHOM NPaBoOBON CUCTEMbI (OLleHKa
ob6cToATENbLCTB, MHTepnpeTauua dakToB U apyrue)

4. ANnuTenbHOCTbL PacCMOTPEHUS Aern O NPU3HaHUN U
WCMOJSTHEHUN apOUTPaXXHbIX peLleHun

NMpotuBopgencrteue: ECMNY, aeno «Regent Company npotus
YKpauHbI»
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Refusal in enforcement of an arbitral award

for the public policy reasons:
potential threats

Material “shortcomings” of an arbitral award from the
perspective of legal traditions and categories of the
national legal system (assessment of circumstances,
interpretation of facts, etc.)

Excessive length of the proceedings in cases relative
to the recognition and enforcement of arbitral awards

Solutions: the ECHR, the case of Regent Company v. Ukraine
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