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Denial of Benefits – Definition under the ECT 

Energy Charter Treaty, available at: http://www.encharter.org/fileadmin/user_upload/document/EN.pdf, Article 17 

http://www.encharter.org/fileadmin/user_upload/document/EN.pdf
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Anthony C. Sinclair, The Substance of Nationality Requirements in Investment Treaty Arbitration, ICSID Review-FILJ No. 20, 2005, 
page 388 

The rationale behind the rule 
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A practical issue: onus probandi 

Anthony C. Sinclair, The Substance of Nationality Requirements in Investment Treaty Arbitration, ICSID Review-FILJ No. 20, 
2005, pages 380-381 
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What does “substantial” mean?    
The AMTO v. Ukraine case (ECT) 

Limited Liability Company AMTO v. Ukraine, Final Award, para. 68 (Under ECT) 
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What does “substantial” mean?    
The AMTO v. Ukraine case (ECT) 

Limited Liability Company AMTO v. Ukraine, Final Award, para. 69 (Under ECT) 
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Pac Rim Cayman LLC c. El Salvador (ICSID Case No. ARB/09/12), Award on Jurisdiction, paras. 4.74-4.75 

Investments held through shell companies 
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Energy Charter Treaty, available at: http://www.encharter.org/fileadmin/user_upload/document/EN.pdf, Article 17 

Is there a time-limit to deny benefits? 
First rule: Treaty text   

http://www.encharter.org/fileadmin/user_upload/document/EN.pdf
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Pac Rim Cayman LLC c. El Salvador(ICSID Case No. 
ARB/09/12), Decision on Jurisdiction, paras. 4.52, 4.56 
and 4.85 

Time-limit to deny benefits 
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Pac Rim Cayman LLC c. El Salvador (ICSID Case No. ARB/09/12), Decision on Jurisdiction, para. 4.92 

Time-limit to deny benefits 
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Ulysseas Inc v Ecuador (UNCITRAL), Award, para. 172 

Time-limit to deny benefits (reference to Arbitration 
Rules) 
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Ulysseas Inc v. Ecuador (UNCITRAL), Award, para. 173  
See also, Empresa Eléctrica del Ecuador Inc. v. Ecuador, Award, para. 71 

Practical issue: retroactive effects? 
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Plama Consortium Limited v. Bulgaria, Decision on Jurisdiction, paras. 161 and 162 (Under ECT) 
See also, Yukos v. Russian Federation, Decision on Jurisdiction, para. 458 (Under ECT) 

Or prospective/ultractive effects? (I) 
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Liman Caspian Oil BV and NCL Dutch Investment BV v. Kazakhstan, Award, para. 225 (Under ECT) 

Or prospective/ultractive effects? (II) 
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Ulysseas Inc v. Ecuador (UNCITRAL), Award, para. 172, and Pac Rim Cayman LLC c. El Salvador (ICSID Case No. ARB/09/12), 
Decision on Jurisdiction, para. 4.92 

Effect of such denial 


	Denial of Benefits in Investment Arbitration: requirements and effects�������
	Denial of Benefits – Definition under the ECT
	The rationale behind the rule
	A practical issue: onus probandi
	What does “substantial” mean?   �The AMTO v. Ukraine case (ECT)
	What does “substantial” mean?   �The AMTO v. Ukraine case (ECT)
	Investments held through shell companies
	Слайд номер 8
	Time-limit to deny benefits
	Слайд номер 10
	Слайд номер 11
	Practical issue: retroactive effects?
	Or prospective/ultractive effects? (I)
	Or prospective/ultractive effects? (II)
	Effect of such denial

