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BIT jurisdictional requirement:

diversity of nationality

Any dispute between either Contracting
Party and a national of the other
Contracting Party concerning an
Investment of that national in the territory

of the former Party . .. [shall be submitted
to international arbitration].

Ukraine-Netherlands BIT, art. 9.
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BIT - nationality

(b) the term 'nationals’ shall comprise with regard to either
Contracting Party:

. having the nationality of that Contracting Party;
. constituted under the law of that Contracting
Party;

1. not constituted under the law of that Contracting
Party but controlled, directly or indirectly, by natural persons as
defined in (i) or by legal persons as defined in (ii) above.

Ukraine-Netherlands BIT, art. 1.
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ICSID jurisdictional requirement:

diversity of nationality

(1) The jurisdiction of the Centre shall extend to
any legal dispute arising directly out of an
Investment, between a Contracting State (or any
constituent subdivision or agency of a
Contracting State designated to the Centre by that
State) and a national of another Contracting State,
which the parties to the dispute consent in writing
to submit to the Centre . . ..

ICSID Convention, art. 25(1).

WINSTON
&STRAWN

Maria Kostytska, Winston & Strawn LLP © 2015 all rights reserved LLP 4



ICSID — nationality based on

foreign control

(2) “National of another Contracting State” means: . ..

and any juridical person which had the nationality of
the Contracting State party to the dispute . .. which,
because of foreign control, the parties have agreed
should be treated as a national of another Contracting
State for the purposes of this Convention.

e —— = S e e e

ICSID Convention, art. 25(2).
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Nationality planning (or treaty
shopplng) for phyS|caI persons

UNJONI EWROPEA

MALTA




Nationality planning (or tax rate

shopping) for high net worth individuals
- .
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Nationality planning (or treaty
shopping) for legal persons

UKRAINE

Investor Co.

@
NIGERIA
Project Co.
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Nationality planning (or treaty
shopping) for legal persons

NETHERLANDS UKRAINE

Holding Co. Investor Co.

@
NIGERIA
Project Co.
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Mobil v. Venezuela -

before restructuring
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Mobil v. Venezuela -
after restructuring
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Factors in the “abuse of rights”

analysis

Timing of the original investment

Timing of any subsequent investments

Timing of the dispute

Timing of the notice of dispute and request for arbitration
Purpose of the restructuring

Damages incurred before and after restructuring

Mobil v. Venezuela; see also Autopista v. Venezuela, Aguas del Tunari v.
Bolivia, Phoenix Action v. Czech Republic.
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Mobil v. Venezuela -

timeline

@) 1997: Initial investment in Before October 2005: @) @) October 2005: ®) September
Venezuela, agreement with a Notice of dispute Mobil corporate 2007: ICSID
Mobil entity (Delaware) for restructuring and request for
the production and upgrading creation of the arbitration
of extra-heavy crude oil in the Dutch entity
Orinoco Oil Belt

October 2004: @ ®, August

Royalty rate 2006:

increased from Income tax

1% to 16 2/3% increased to
50%

@;

o ® 0 00 00 0000
1997 |1998 | 1999 | 2000 | 2

01 | 2002 | 2003 | 2004

2001: @, April 2005: L) May 2006: L January @) @) February 2007:
New Minister of New 2007: Decree requiring
Hydrocarbons Energy extraction President “migration” to
law instruction to tax of announced “mixed” companies
“migrate” to 33.3% that all
“mixed” companies —@) Later in 2007:
companies that are not Expropriation
“mixed” would decree transferring
be the assets of Cerro
nationalized Negro and Le

Ceiba to PDVSA
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Denial of benefits

Each Contracting Party reserves the right to
deny the advantages of this Part to:

(1) a legal entity if citizens or nationals of a
third state own or control such entity and if
that entity has no substantial business
activities in the Area of the Contracting Party
In which it Is organized . . ..

__AA

Energy Charter Treaty, art. 17.
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Denial of benefits

... A Party may deny the benefits of this

has no substanti

non-Party, or of t

Treaty to an investor of the other Party that
IS an enterprise of such other Party and to
Investments of that investor if the enterprise

al business activities in the

territory of the other Party and persons of a

ne denying Party, own or

control the enter

nrise.

2012 U.S. Model BIT, art. 17; see also U.S.-Rwanda BIT and U.S.-

Columbia FTA.
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DENULE:

Ma'ori'ty

sharenoelaing,

\Voting rignts,

Rignt to
nominate
dIrectors.

De facto

The exercise of

a decisive
power over the
management

and operations,

A management
contract,

Influence on
decision-
making,

Involvement in
the planning of

the investment,

Involvement in

the negotiations

with the
government,

Advancing
initial
expenditures,
Handling
strategic and

administrative
matters,

Providing
know-how,

Selecting
suppliers/
distributors,

Obtaining
legal
advice.
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Denial of benefits +

Definition of ownership and control

... Note: For the purposes of this [denial of benefits
provision], an enterprise is:

(a) “owned” by an investor if more than fifty (50)
percent of the equity interest in it is owned by the
Investor; and

(b) “controlled” by an investor if the investor has the
power to name a majority of its directors or otherwise
to legally direct its actions.

Japan-Ukraine BIT (signed in 2015, not in force); see also Japan-

Uruguay BIT, Japan-Myanmar BIT, Japan-Kuwait BIT. WINSTON
&STRAWN
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Yukos v. Russian Federation

2.25%

RUSSIAN OLIGARCHS

(Russia and Israel)

(Guernsey)

(Gibraltar)

YUKOS UNIVERSAL VETERAN PETROLEUM TRUST
(HEAYED) (Jersey)

HULLEY ENTERPRISES VETERAN PETROLEUM
(Cyprus) (Cyprus)
48.72%

YUKOS OIL COMPANY

(RUESIEY)
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Osakyr! Thank you! Merci! Cnacu6o!

Maria Kostytska, partner

Winston & Strawn LLP, Paris and Washington DC
mkostytska@winston.com
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